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DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-11259
V.

GARY C. COMVER

Respondent .
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CPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision
i ssued by Chief Adm nistrative Law Judge WIlliamE. Fower, Jr.,
at the conclusion of an evidentiary hearing held in this case on
August 21, 1991.' In that decision, the law judge affirnmed the
Adm ni strator's order suspending respondent’'s private pil ot

certificate for 30 days based on an all eged runway incursion, in

' Attached is an excerpt fromthe hearing transcript
containing the oral initial decision.
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violation of 14 C.F.R 91.75(a), 91.87(h), and 91.9.°

On appeal, respondent argues that the |aw judge inproperly
adm tted and considered the contents of a cassette tape re-
recording (Exhibit A-2) and verbati mtranscript (Exhibit A-3) of
air traffic control (ATC) conmmunications around the tinme of the
i nci dent, because approximately fourteen m nutes of
comuni cations, including the taxi instruction which respondent

is alleged to have violated, are mssing fromthe re-recording.

? Section 91.75(a) [now recodified as § 91.123(a)] provided,
in pertinent part:

8§ 91.75 Conpliance wth ATC cl earances and instructions.

(a) When an ATC cl earance has been obtained, no pilot in
command may deviate fromthat clearance, except in an
ener gency, unless an anended cl earance is obtained. * * *
If a pilot is uncertain of the neaning of an ATC cl earance,
the pilot shall inmmediately request clarification from ATC

Section 91.87(h) [now recodified as 8§ 91.129(h)] provided:
8§ 91.87 Operation at airports with operating control towers.

(h) Cearances required. No person may, at any airport
with an operating control tower, operate an aircraft on a
runway or taxiway, or takeoff or land an aircraft, unless an
appropriate clearance is received fromATC. A clearance to
"taxi to" the takeoff runway assigned to the aircraft is not
a clearance to cross that assigned takeoff runway or to taxi
on that runway at any point, but is a clearance to cross
ot her runways that intersect the taxi route to that assigned
takeoff runway. A clearance to "taxi to" any point other
t han an assigned takeoff runway is a clearance to cross al
runways that intersect the taxi route to that point.

Section 91.9 [now recodified as 8 91.13(a)] provided:
8§ 91.9 Careless or reckless operation.
No person may operate an aircraft in a carel ess or

reckl ess manner so as to endanger the life or property of
anot her.
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Respondent maintains that the tape was deliberately erased by an
FAA enpl oyee, and that its adm ssion prejudicially "tainted" this
proceeding. He also contends that the | aw judge inproperly
permtted the ground controller who gave the disputed instruction
to testify as to its substance, suggesting that the | aw judge
shoul d i nstead have nmade an adverse inference that the
instruction was unfavorable to the FAA's position in this case.
Respondent di sputes the |aw judge's credibility finding in favor
of the ground controller's testinony, and asserts that his
findings of violation were not supported by a preponderance of
t he evi dence.

The Adm nistrator has filed a reply brief arguing that the
| aw judge did not err in admtting the tape and transcript, and
that a preponderance of the evidence supports the | aw judge's
findings, even if the offending portion of the tape is excluded.®
As di scussed bel ow, we deny respondent's appeal and affirmthe
initial decisioninits entirety.”

Thi s incident occurred on Septenber 13, 1989, at Teterboro
Airport, in Teterboro, New Jersey, while respondent was taxiing

his Cessna G tation along Taxiway Echo which runs parallel to

° The Administrator's position throughout this proceeding
has been that the inconpleteness of the re-recording was due to
tape or equi prment mal function. See Administrator's Response to
Motion to Suppress, dated April 20, 1991; and di scovery responses
5, 25, 26, and 27, dated July 19, 1991 (attached to respondent's
“"Motion in Limnae [sic]", dated August 21, 1991).

* Respondent has filed a notion seeking acceptance of an
additional brief. However, he has advanced no good cause, and we
di scern none, for this additional filing. Accordingly, his
nmotion is denied pursuant to 49 C.F. R 821.48(e).
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Runway 19. Although there is no tape recording of the initial
taxi cl earance, the ground controller (George Jones) testified
that he issued respondent a clearance to taxi to "Runway 24 taxi
at [sic] via [taxiways] Papa Echo, hold short Runway 24."° (Tr.
24, 32.) As respondent approached Runway 24 (where it intersects
taxi way Echo), he taxied across the "hold short” line while
another aircraft was |anding on Runway 24. According to
controller Jones, fromhis vantage point in the tower he could
see that respondent's aircraft was entirely across the hold short
line and partially on the runway itself, causing the |anding
aircraft to have to veer to the right to avoid respondent's
aircraft. At this point, controller Jones urgently called out to
respondent’'s aircraft (erroneously using the call sign of a
different Cessna aircraft he had just spoken to): "Cessha seven
two Sierra hold short of Runway two four." (Exhibit A-3 [ATC
tape] and Exhibits A-2 and R-2 [transcripts of the tape].)

The ATC tape further reveals the foll ow ng interchange

bet ween respondent and controller Jones just seconds after the

i nci dent :
ground contr ol Citation OLE continue to taxi across
Runway two four you were instructed to
hol d short of Runway two four . . . hold
short of Runway one ni ne.
OLE [respondent] Five zero zero Lima Echo sorry about

t hat .

5

Runway 24 intersects Taxiway Echo and Runway 19. (Exhibit
A-5, diagram of airport.)
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Respondent's next contact with controller Jones occurred
approxi mately four mnutes |ater:
ground control Ahh . . . just confirmyou were . . .
ahh . . . um. . . instructed to hold
short of Runway two four on your initial

i nstructi ons.

CLE [respondent ] Yes sir . . . five hundred Lim Echo.

In his letter to an FAA inspector, witten one nonth after
the incident, respondent again conceded that he understood he had
been cleared to "taxi to Runway 24, hold short of Runway 24," but
expl ai ned that he thought he was only required to hold short of
t he departure end of Runway 24, not the intersection of Runway 24
wi th Taxiway Echo. (Exhibit A-6.)

In spite of his prior statements to controller Jones and the
FAA i nspector conceding that he had been cleared to taxi to
Runway 24 and hold short of Runway 24, at the hearing respondent
denied that this was the clearance he received. Rather, although
he believed at the time that he had been cleared to Runway 24, he
had since becone convinced that he was actually cleared to taxi
to Runway 19, and that he was therefore not required to hold

short of Runway 24 on his way there.® (Tr. 143, 155, 157.) He

° Respondent's position is apparently predicated on the
principle that a clearance to taxi to a takeoff runway
constitutes a clearance to cross runways (other than the assigned
takeoff runway) that intersect the taxi route to that assigned
takeof f runway. 14 C F. R 91.129(h). (See also Exhibit A7
containing a simlar provision in the Airman's I nformation
Manual .) Even if respondent had been cleared to Runway 19,
however, the additional instruction to hold short of Runway 24,
whi ch respondent does not directly dispute, would still have
required himto stop prior to the Runway 24 intersection.
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accounted for his apology to the controller imedi ately after the
incursion by stating that he was "self-critical by nature" and
had been taught as a pilot to "take the blane" when anythi ng goes
wong. (Tr. 143.) He further explained that his subsequent
confirmati on of the "hold short" clearance was notivated by a
desire to "get [the controller] off ny back and to get out of
there," (Tr. 151) and that his incul patory letter to the FAA

i nspector followed a phone call with that inspector which
respondent construed to nean that if he wote such a letter "this
woul d all go away." (Tr. 153.)

In his initial decision the |aw judge stated that the ATC

tape was "not a primary source" for his decision, but rather

i ndi cated that he was basing his decision on an eval uation of the
testinmony given at the hearing by controller Jones and
respondent. (Tr. 178.) The |law judge credited controller
Jones's testinmony, finding that he had instructed respondent to
taxi to and hold short of Runway 24, as alleged in the conplaint.

(Tr. 179, 181.) He rejected respondent’'s testinony, noting that
his letter to the FAA was "at great variance with his testinony,"”
and noting also his feeling that respondent's apology to the
controller after the incursion "has sone bearing on what truly
happened.” (Tr. 178-80.) The |aw judge found nothing in the
record to corroborate respondent’'s | ate-devel oped position that
he was cleared to taxi to Runway 19, rather than to Runway 24.
(Tr. 180.)

As the law judge's initial decision is based in |arge part
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on a credibility determnation, which is within his exclusive
province, we will not disturb it on appeal unless it is
arbitrary, capricious, or contrary to the overwhel m ng wei ght of
the evidence,’ factors not present here.® Because his
determ nation was nmade after listening to all of the testinony,
I ncl udi ng that offered by respondent's expert pertaining to the
14 mnute gap in the ATC tape and its potential causes, it
enbodi es an inplicit conclusion that the gap did not contain
evi dence whi ch woul d have excul pated respondent. In other words,
contrary to respondent's position, the omssion in the tape --
regardl ess of its cause -- did not "taint" the other portions of
the tape (the accuracy of which respondent does not dispute) or
the remai nder of the Admnistrator's case. |In this connection,
we note that even if the onission was not the result of equi pnent
mal functi on but, rather, was caused by a deliberate act, as
respondent's expert opined, it does not necessarily follow (as

respondent seens to assune) that the naterial was deleted in an

" Adnministrator v. Snmith, 5 NTSB 1563 (1986).

8

In an attenpt to discredit controller Jones's testinony,
respondent notes that Jones several tinmes used incorrect cal
signs in his transm ssions to respondent’'s and other aircraft,
and suggests that he could have nade a simlar error in issuing
the original taxi clearance to respondent. However, all of the
cited errors occurred after respondent's runway incursion, and in
al nost every case the error was corrected in the sane sentence.
Respondent al so makes too much, in our view, of 1) controller
Jones's failure to inmmediately focus in his testinony on the fact
that the taxi clearance was m ssing fromthe ATC re-recording; 2)
Jones's nonentary error in pointing to Runway 19 rather than
Runway 24 when asked which runway respondent was cleared to take
off from and 3) the fact that Jones re-wote his statenent
(Exhibit A-1) the day after the incident to correct errors in
spelling and presentation. (Tr. 11-13.)
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attenpt to inprove the Admnistrator's position in this case.
In our view, the | aw judge was not required to draw an
adverse inference against the Adm nistrator sinply because a
portion of the tape was m ssing. Respondent's reliance on the
District Court Judge's (unreported) oral decision and order in

Stewart Wightson (Aviation) Limted v. United States, No. A86-

032 (April 23, 1987), a tort action in which the District Court
Judge made such an adverse inference, is msplaced, as we are not
bound by such an order. Mreover, the judge in that case found
that the critical mssing portion of the ATC tape was

del i berately renoved to conceal information which would have been
adverse to the FAA's position in that case, a finding which is
not supported by the record in this case.

Thus, it was not inproper for the law judge to admt the ATC
tape and transcript into evidence "for whatever materiality and
relevance . . . they possess"” (Tr. 161), or for himto accept
ot her evidence (e.qg. the testinony and witten statenent of

9

controller Jones,” and respondent's letter to the FAA inspector)
whi ch was offered to establish the substance of the m ssing

cl earance. Under the Adm nistrative Procedures Act, any oral or

° W reject respondent's challenge to the admissibility of
controller Jones's witten statenent under Rule 612 of the
Federal Rul es of Evidence, as those rules do not apply to Board
proceedi ngs. See Adm nistrator v. Henry, 5 NISB 858, 860, note 8
(1985). In any event, respondent appears to have m sconstrued
the scope of that rule. W do not read that rule's requirenent
that an opposing party be allowed to inspect and introduce into
evidence any witing used to refresh a witness's nenory, as
posing any barrier to the Admnistrator's use of controller
Jones's statenent in this case.
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docunent ary evidence which is not "irrelevant, immterial or
unduly repetitious evidence" is admssible in evidence. 5 U S.C.

§ 556(d). Sorenson v. NTSB, 684 F.2d 683, 686 (10th Gir. 1982).

In sum the preponderance of the evidence in this case
clearly supports the |law judge's finding that respondent failed
to conply with controller Jones's instruction to hold short of

Runway 24, contrary to 14 C F.R 88 91.75(a), 91.87(h), and 91.09.

ACCORDI NGLY, I T IS ORDERED THAT:
1. Respondent's appeal is denied;
2. The initial decision is affirmed; and
3. The 30-day suspension of respondent's pilot certificate shal

commence 30 days after the service of this opinion and order. ™

VOGT, Chairman, COUGHLI N, Vice Chairman, LAUBER, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.

10

For the purpose of this opinion and order, respondent nust
physically surrender his certificate to an appropriate
representative of the FAA pursuant to FAR § 61.19(f).



